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Scaled-down agreement for the maintenance and servicing of equipment and software

An agreement governing

(designation of the procurement)

has been concluded by:

_____________________________________________

(hereafter referred to as the Contractor)

and

______________________________________________

(hereafter referred to as the Customer)

Place and date:

______________________________

	(Name of the Customer)
	(Name of the Contractor)

	____________________________

Signature of the Customer
	______________________________

Signature of the Contractor


The Agreement is signed in two copies; one for each party

Commencement date:

__________________________________

Address(es) for delivery and installation

__________________________________

Communications
All communications respecting this Agreement shall be addressed to:

	On the part of the Customer:
	On the part of the Contractor:

	Name
	Name

	Position
	Position

	Telephone
	Telephone

	E-mail
	E-mail
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1. General provisions
1.1 Scope of the Agreement
The Agreement governs the provision of maintenance services for equipment and software, as specified in more detail in the Appendices.

1.2 Appendices to the Agreement
	All rows shall be ticked (Yes or No)
	Yes
	No

	Appendix 1: Equipment and/or software to be maintained
	
	

	Appendix 2: Detailed specification of the deliverables, including, if applicable, service level agreement
	
	

	Appendix 3: Total price and pricing provisions
	
	

	Appendix 4: Changes to the general contractual wording
	
	

	Appendix 5: Changes subsequent to the conclusion of the Agreement 
	
	

	Other Appendices:
	
	

	
	
	


1.3 Interpretation – Ranking

Changes to the general contractual wording shall be set out in Appendix 4, unless the general contractual wording refers such changes to a different Appendix. 

The following principles of interpretation shall apply in the case of conflict:

1. The general contractual wording shall prevail over the Appendices.

2. Appendix 1 shall prevail over the other Appendices. 

3. To the extent that it is clearly and unequivocally specified which Clause or Clauses have been changed, replaced or supplemented, the following principles of precedence shall apply:

a) Appendix 2 shall prevail over Appendix 1.

b) Appendix 4 shall prevail over the general contractual wording.

c) If the general contractual wording refers to changes to any other Appendix than Appendix 4, such changes shall prevail over the general contractual wording.

d) Appendix 5 shall prevail over the other Appendices.

1.4 Changes to the deliverables subsequent to conclusion of the Agreement

If the Customer needs, subsequent to conclusion of the Agreement, to change the requirements applicable to the deliverables, or other assumptions on which the Agreement is based, in such a manner that the nature or scope of the deliverables will differ from the agreed, the Customer may request an amendment agreement.

The Contractor may request, if changes are requested, adjustments to the consideration or progress plans if it demonstrates that it is probable that such adjustments are justified. Any request for adjusted consideration or progress plans must be submitted, at the latest, simultaneously with the Contractor's response to the Customer's request for an amendment agreement.
If the procurement is subject to public procurement regulations, this provision only applies to the extent that the Customer considers it to be in accordance with such regulations.
Changes to the deliverables shall be made in writing, and shall be signed by an authorised representative of the parties. The Contractor shall maintain a directory of the changes on an ongoing basis, which directory shall form Appendix 5, and shall without undue delay provide the Customer with an updated copy thereof.

2. Delivery of the deliverables
2.1 Specification of the deliverables due from, and the duties of, the Contractor

2.1.1 The responsibilities and expertise of the Contractor

The deliveries from the Contractor shall, in an integrated manner, serve the functions and meet the requirements specified in the Agreement, including the Appendices hereto. 

The Contractor shall hold the necessary authorisations and rights, etc., in relation to the software and equipment to be given maintenance under the Agreement.

The Contractor shall take all necessary precautions to prevent the Customer’s equipment/software from being infected by viruses through the Contractor’s deliverables pursuant to this Agreement. This includes responsibility for implementing updated virus scans and any countermeasures in relation to the maintenance and servicing where relevant.

2.1.2 Documentation

The Contractor shall, on a regular basis, provide the Customer with readily understandable documentation that describes, in a manner satisfactory to the Customer, what maintenance and what servicing has been performed. This includes documentation of changes and modifications made by the Contractor pursuant to the Agreement.

If the documentation is necessary for purposes of the Customer's use of equipment or software, the documentation or necessary instructions shall be provided without undue delay.
If the documentation is published, it shall be made available to the Customer, in the number of copies requested by the Customer, and at prices agreed in Appendix 3. If the Contractor is unable to make available the requested number of copies, or if the documentation is not published, the Customer may itself prepare copies for its own use. No consideration is payable in respect of such copies.

2.1.3 Transfer of the Agreement to the Customer or to a third party

The Contractor shall be obliged to assist the customer or a third party nominated by the customer in completing the documentation for the maintenance services for transfer to the Customer or a new provider.
2.2 More detailed provisions on the performance of the services

2.2.1 General provisions

Unless otherwise agreed in Appendix 2, the following provisions shall apply:

The services shall be performed on working days between the hours of 8.00 a.m. and 4.00 p.m. By working days are meant all days that are neither Saturdays, Sundays or public holidays, nor Christmas Eve or New Year's Eve.

The Contractor shall, as far as the software specified in Appendix 1 is concerned, give the Customer access to the patches released on a periodical basis.

2.2.2 User support

If the Agreement comprises user support, such services shall be described in Appendix 2. If the Contractor guarantees a response within certain time limits, this shall be made clear in a service level agreement in Appendix 2. If such time limits are not complied with, the Customer may demand a price reduction as stipulated in the service level agreement.

2.2.3 Notification of errors 

The Customer shall notify any errors without undue delay. The Contractor shall assist with rectifying the error within the framework defined in Appendix 2. If the time limits are not complied with, the Customer may demand a price reduction as stipulated in the service level agreement in Appendix 2.

Unless otherwise agreed, the errors shall be categorised in the following manner:

	Level
	Category
	Description

	 A
	Critical error
	- Error that results in the stoppage of the system, the loss of data, or in other functions that are of critical importance to the Customer not working as agreed.

- The documentation being incomplete or misleading, and this resulting in the Customer being unable to use the system or material parts thereof.

	 B
	Serious error
	- Error that results in functions of importance to the Customer not working as agreed, and which it is time-consuming or costly to avoid.

- The documentation being incomplete or misleading, and this resulting in the Customer being unable to use functions that are of importance to the Customer.

	 C
	Less serious error
	- Error that results in individual functions not working as intended, but which can be avoided with relative ease by the Customer.

- The documentation being incomplete, imprecise or easily misunderstood.


If it has been agreed in Appendix 2 that the Contractor may rectify the error by sending a patch, a new copy of the software, etc., to the Customer, it shall do so in accordance with agreed procedures set out in Appendix 2. The Contractor shall in such a case furnish the Customer with instructions as to how the patch, etc., shall be installed.

The Customer shall in such a case install the supplied patch, etc., as soon as possible, or as per the instructions of the Contractor. Any time limits shall be set out in Appendix 2.

If such necessary rectifications are only made available to the Customer through the providing of a new version of the software, such new version shall also be covered by the consideration pursuant to this Clause. The Contractor may only rectify errors by way of the delivery of a new version if the Customer is able to utilise such new version on the Customer's existing technical platform. If this will result in complications as far as other parts of the Customer’s systems portfolio are concerned, the Customer shall have the right to demand that the error be rectified in a different manner.

2.2.4 Installation of patches, etc.

If the Contractor is responsible for installing patches, etc., such installation shall take place on all units of the Customer’s system that feature the relevant software and that fall within the scope of the Agreement. This shall be effected within a specific time limit if agreed in Appendix 2, and under any circumstance without undue delay after the patch is ready for installation.

2.2.5 New versions

New versions of software that is specified in Appendix 2 are compriseed by the Agreement. When new versions of software are released, the Contractor shall send these to the Customer as soon as possible. If this is to be effected within a specific time limit, such time limit will be stipulated in more detail in Appendix 2. The Customer may refuse the installation of a new version of the software if this entails the upgrading of the Customer's existing technical platform.
When a new version of software is to be made available to the Customer, the Contractor shall, unless otherwise stipulated in Appendix 2, install such new version on all units requested by the Customer, provided that these fall within the scope of the Agreement. If this is to be effected within a specific time limit, such time limit will be stipulated in more detail in Appendix 2. 

The Contractor is obliged to make new versions of any software, etc., compriseed by the Agreement, cf. Appendix 1and 2, available in a timely fashion, thus enabling the Customer to comply with the recommended upgrade schedule as far as new versions of the basic software and standard software, which are comprised in the Customers’s technical platform, are concerned. Appendix 3 shall specify to which basic software and standard software this obligation applies.
2.2.6 Reporting

If the service level applicable to the maintenance deliverables is agreed in Appendix 2, the Customer shall on a regular basis receive reports documenting that the deliverables are in conformity with the agreed level and specifying any deviations. Unless otherwise stipulated, the reporting shall take place on a monthly basis. The reporting shall address all material aspects of the regulation of the service level. The report shall specify how the measurement of the service level has been carried out. In addition, it shall contain the following:

· The number of reported errors, including a description thereof and specification of the response time and the amount of time elapsed before such errors had been rectified.

· Description of any upgrades and other changes made during the reporting period. 

· If user support falls within the scope of the Agreement, the number of user support requests, including a description thereof and specification of the response times and outcomes.

2.3 The duties of the Customer

The Customer shall perform daily follow-up actions. This comprises the making of back-up copies of software and data, as well as ensuring that equipment and software are utilised and stored as prescribed by the equipment or software provider.

If original parts, original consumables or original accessories (purchased from the Contractor or from an authorised reseller) are not used, the Customer must ensure that the Contractor's specifications for such products are adhered to.

The Customer shall facilitate the Contractor’s performance of its duties by, inter alia, granting the Contractor the necessary access to its premises and giving written notice of any relocation of the equipment that is of importance to the deliverables.

2.4 Responsibility for subcontractors and third parties

If the Contractor appoints a subcontractor or the Customer appoints a third party to perform work occasioned by this Agreement, the relevant party shall remain fully responsible for the performance of such work in the same manner as if said party was performing the work itself.
If the procurement is subject to public procurement regulations, the right to appoint subcontractor/third party only applies to the extent that the Customer considers it to be in accordance with such regulations.
2.5 Confidentiality obligation

Information that comes into the possession of the parties in connection with the Agreement and the implementation of the Agreement shall be kept confidential, and shall not be disclosed to any third party without the consent of the other party. 

If the Customer is a public body, the scope of the confidentiality obligation under these provisions shall not be wider than the obligation imposed by the Act of 10 February 1967 relating to Procedure in Cases concerning the Public Administration (the Public Administration Act) or corresponding sector-specific regulations. 

The confidentiality obligation pursuant to this provision shall not prevent the disclosure of information if such disclosure is required pursuant to laws or regulations, including disclosure and a right of access pursuant to the Act of 19 May 2006 relating to the Right of Access to Documents in the Public Administration (the Freedom of Information Act). The other party shall, if possible, be notified prior to the disclosure of such information.

The confidentiality obligation shall not prevent the information from being used when there is no legitimate interest in keeping it confidential, for example when it is in the public domain or is accessible to the public elsewhere. 

The parties shall take all necessary precautions to prevent unauthorised persons from gaining access to, or knowledge of, confidential information.

The confidentiality obligation shall apply to the employees, subcontractors and other third parties who act on behalf of the parties in connection with the implementation of the Agreement. The parties may only transmit confidential information to such subcontractors and third parties to the extent necessary for the implementation of the Agreement, and provided that they are subjected to a confidentiality obligation corresponding to that stipulated in this Clause 7.3.

The confidentiality obligation shall not prevent the parties from utilising experience and competency developed in connection with the implementation of the Agreement.

The confidentiality obligation shall continue to apply after the expiry of the Agreement. Employees or others who resign from their positions with one of the parties shall be subjected to a confidentiality obligation following their resignation as well, as far as circumstance mentioned above are concerned. The confidentiality obligation shall lapse five (5) years after the delivery date, unless otherwise stipulated by law or regulation.

2.6 External legal requirements

Each party is responsible for the follow-up of its own duties pursuant to external legal requirements (statutes, regulations, other government requirements). If any requirements exist that are of relevance to the conclusion and implementation of this Agreement, the Customer shall identify these in Appendix 1 and/or Appendix 2.
Each party shall, as a general rule, pay the costs of complying with legal requirements applicable to the party and its activities. In the event of amendments to legal requirements or official requirements that affect the activities of the Customer that occasion a need for changes to the deliverables subsequent to the conclusion of the Agreement, the Customer shall cover the costs associated with such changes and any additional work, cf. Clause 1.4.

2.7 Wages and working conditions 

The following shall apply to agreements governed by the Regulations of 8 February 2008 No. 112 relating to Wages and Working Conditions under Public Contracts:

In respect of areas covered by Regulations relating to generalised collective wage agreements the Contractor shall ensure that employees in his own organisation and the employees of any subcontractors do not have wages or working conditions that are inferior to those stipulated in the applicable regulations. In areas not covered by these Regulations, the Contractor shall similarly ensure that his own and any subcontractors' employees do not have wages or working conditions that are inferior to those stipulated in any applicable nationwide collective wage agreements relating to the relevant trade. This only applies to employees who contribute directly to the performance of the Contractor’s obligations under the Agreement.
All agreements that are entered into by the Contractor and that involve the performance of work under this Agreement shall include corresponding obligations. 

If the Contractor fails to meet this obligation, the Customer shall be entitled to retain part of the contract price, corresponding to approximately two (2) times the savings of the Contractor, until it has been documented that compliance has been achieved. 

The Contractor's obligations as mentioned above shall be documented in Appendix 6, partly by the identification of generalised collective wage agreements or any relevant nationwide collective wage agreements, and partly by the Contractor's own declaration/a third party declaration showing conformity between the relevant collective wage agreement and the actual wages and working conditions relating to compliance with the Contractor's and any subcontractors' obligations.
The Contractors shall, at the request of the Customer, disclose documentation relating to the relevant wages and working conditions. Each of the Customer and the Contractor may request that the information be submitted to an independent third party appointed by the Customer to examine whether the requirements of this provision have been complied with. The Contractor may request the third party to sign a declaration stating that the information will not be used for any other purpose than ensuring compliance with the obligations of the Contractor under this provision. The disclosure obligation shall apply to subcontractors as well.

If an independent third party concludes that the requirements under these provisions are not complied with, and this is disputed by the Contractor, the Customer may request the Contractor and his subcontractors to disclose to the Customer documentation relating to the applicable wages and working conditions.

3. Consideration and payment terms

3.1 Consideration

All prices and the detailed terms governing the consideration to be paid  by the Customer for the deliverables provided by the Contractor are set out in Appendix 3. Unless otherwise specified in Appendix 3, all prices are quoted exclusive of Value Added Tax, but inclusive of customs duties and any other indirect taxes. All prices are quoted in Norwegian kroner.

Disbursements shall only be reimbursed to the extent agreed. Travel and subsistence costs shall be specified separately, and shall be paid pursuant to the Government Travel Allowance Scale applicable at any given time, unless otherwise agreed. Travel time shall only be invoiced if this is agreed in Appendix 3.

If the Contractor is of the view that maintenance and servicing falling outside the scope of the agreement entered into should be carried out, the prior consent of the Customer shall be obtained in respect thereof if such maintenance is to be invoiced over and above the consideration specified in the Agreement.

3.2 Payment terms
Periodic consideration shall fall due for payment within thirty (30) calendar days of the invoice date, with the first payment due date being no earlier than thirty (30) calendar days after the effective date of the maintenance agreement.

If special price and/or payment terms shall be applicable to this Agreement, these shall be specified in Appendix 3.
When the Customer has made arrangements for such, the Contractor shall submit invoices, credit notes and reminders in accordance with the Electronic Trading Format (EHF) which has been determined.

The payment schedule and other payment terms, and any terms and conditions relating to the implementation of EHF, are set out in Appendix 7.

The Contractor shall be responsible for paying any costs he incurs in respect of submitting electronic invoices.
3.3 Late payment interest

If the Customer fails to pay at the agreed time, the Contractor shall be entitled to claim interest on any overdue amount, pursuant to the Act of 17 December 1976 No. 100 relating to Interest on Overdue Payments, etc. (the Late Payment Interest Act).

3.4 Payment default

If overdue consideration, with the addition of late payment interest, has not been paid within thirty (30) calendar days of the due date, the Contractor may send a written notice to the Customer, stating that the Agreement will be terminated for breach, unless settlement has taken place within sixty (60) calendar days of receipt of such notice.

Termination for breach may not take place if the Customer settles the overdue consideration, with the addition of late payment interest, by the expiry of the time limit.

3.5 Price adjustments
The price may be adjusted to the extent that rules or resolutions pertaining to indirect taxes are amended in a way that affects the consideration or costs of the Contractor. 

Exchange rate changes that affect costs incurred by the Contractor in connection with the deliverables may be invoked in relation to the Customer on one (1) month's written notice. If exchange rate increases give raise to changes in the consideration payable, the consideration shall be reduced correspondingly, without the Customer having to request it, if the exchange rates subsequently drop.

The price may be adjusted upon the renewal of the Agreement, with an amount that shall not exceed the increase in the retail price index (the main index) of Statistics Norway, with the reference index value being the index value for the month in which the Agreement was concluded, unless a different index value is agreed in Appendix 3.

Any other provisions pertaining to price adjustments are set out in Appendix 3.

4. Equipment and software rights

4.1 Right of ownership of equipment

The Customer is granted the same rights in respect of new equipment and new components supplied under this Agreement as it was granted in respect of the originally maintained equipment/component, unless otherwise agreed in Appendix 3.

4.2 Right of disposal of software, etc.

The Customer has a right of disposal of software in accordance with the agreement entered into concerning rights of disposal. If software service is performed by way of previously supplied software being replaced, in full or in part, by a new copy, the Customer shall have the same rights in respect of the new copy as in respect of the replaced copy. The same shall apply to new versions of software installed on the premises of the Customer.

4.3 Right of disposal

The Customer is granted a right of disposal in respect of any documentation that the Customer receives pursuant to the Agreement.

5. Breach of contract

5.1 What is deemed to constitute breach of contract

There is a breach of contract if one of the parties fails to perform its duties under this Agreement, and this is not caused by circumstances for which the other party is responsible or by force majeure. 

A written complaint shall be submitted without undue delay after the breach of contract has been discovered or ought to have been discovered.

5.2 Notification obligation

If one of the parties cannot perform its duties as agreed, the party in question shall give the other party written notice thereof as soon as possible. The notice shall specify the reason for the problem and, to the extent possible, when the deliverable can be delivered. A corresponding obligation shall apply if additional delays are to be expected after the first notice has been given.  

5.3 Remedies for breach of contract

5.3.1 Suspended performance

In the event of breach of contract on the part of the Contractor, the Customer may withhold payment, although the amount withheld shall not be obviously higher than what is necessary to secure the Customer's claim resulting from the breach of contract. The Contractor shall not suspend any performance as the result of breach of contract on the part of the Customer, unless the breach is material.

5.3.2 Duty of the Contractor to cure breach of contract

The effort to cure breach of contract shall be commenced and completed as soon as possible after the Contractor has been notified of the problem, and within the agreed time limits at the latest.

5.3.3 Price reduction

If the Contractor has not succeeded, despite repeated attempts, in curing the breach of contract, the Customer shall be entitled to a proportional price reduction. 

5.3.4 Hourly liquidated damages

If any agreed time limit is not complied with, and this is not caused by force majeure or circumstances related to the Customer, there is a delay on the part of the Contractor that triggers hourly liquidated damages. If standardised price reductions have been agreed in Appendix 2, such price reductions shall apply instead of hourly liquidated damages as far as the same matters are concerned.  

The hourly liquidated damages shall accumulate automatically, and shall amount to zero point two (0.2) percent of the overall annual consideration, excluding Value Added Tax, for each hour, or part thereof, of delay. The hourly liquidated damages shall only accumulate during ordinary working hours on working days, and for a maximum of twenty (20) working days.

Other rates and other periods for hourly liquidated damages, as well as the deliverables to which these shall apply, may be agreed in Appendix 2.

If only parts of the maintenance deliverables are delayed, the Contractor may request a reduction in the hourly liquidated damages proportional to the ability of the Customer to make use of the equipment and software.

The Customer shall not have the right to terminate the Agreement for breach for as long as the hourly liquidated damages continue to accumulate. However, such restriction as to the timing of termination for breach shall not apply in the case of gross negligence or wilful misconduct on the part of the Contractor.
5.3.5 Termination for breach

If there is a material breach of contract, the other party may, after having given the defaulting party a written notice and granted it a time limit for remedying the situation, terminate the Agreement for breach, in full or in part, with immediate effect. 

The Customer may terminate all or part of the Agreement for breach with immediate effect once the period for accumulation of hourly liquidated damages has expired. 

5.3.6 Claim for damages

A party may claim damages in respect of any direct loss, including loss of data in so far as data handling is the responsibility of the Contractor under the Agreement, arising from delay, defect or other breach of contract in accordance with Clause 5.1, unless the defaulting party demonstrates that the defaulting party is not responsible for the breach of contract or the reason for the breach of contract.
Any hourly liquidated damages accrued shall be deducted from any other damages in respect of the same delay.

5.3.7 Limitation of damages

No damages may be claimed in respect of indirect loss. Loss as specified in the (Norwegian) Sale of Goods Act § 67, second paragraph, is classified as indirect loss. 

The limitations on damages mentioned above in this provision shall not apply to the cost of normal measures compensating for any delay or defects in the delivery, and the cost of measures limiting other loss than that mentioned above.
Overall damages per calendar year are limited to an amount corresponding to the overall annual consideration under the Agreement, excluding Value Added Tax.

However, these limitations shall not apply in the case of gross negligence or wilful misconduct on the part of the defaulting party or anyone for whom it is responsible.

6. Duration and termination without cause
Unless a different duration period is agreed in Appendix 4, the Agreement shall be for a term of two (2) years as of the date stipulated on the signature page of the Agreement (the commencement date). The Agreement may thereafter be prolonged for one (1) year at a time on otherwise equal terms.   
If the procurement is subject to public procurement regulations, this provision only applies to the extent that the Customer considers it to be in accordance with such regulations.
7. Other provisions

7.1 Risk relating to equipment and software
The Customer assumes the risk relating to equipment and software that fall within the scope of the Agreement. If the Customer owns equipment and holds a right of disposal in respect of software for purposes of network control, the Customer also assumes the risk relating thereto. The Contractor assumes the risk relating to any other equipment or software, e.g. spare equipment, that it has placed on the premises of the Customer.

7.2 Assignment of rights and obligations

To the extent that the Customer is a public body, the Customer may assign, in full or in part, its rights and obligations under the Agreement to another Norwegian public body, which entity shall then be entitled to corresponding terms and conditions.

The Contractor may only assign its rights and obligations under the Agreement with the written consent of the Customer. Such consent shall not be unreasonably withheld. The right to consideration under the Agreement may be assigned freely, but shall not release the Contractor from its duties and responsibilities.

If the procurement is subject to public procurement regulations, this provision only applies to the extent that the Customer considers it to be in accordance with such regulations.

7.3 Bankruptcy, composition with creditors, etc.

In the event of debt rescheduling proceedings, composition with creditors, bankruptcy, or any other form of creditor intervention, in respect of the business of the Contractor, the Customer shall be entitled to terminate the Agreement for breach with immediate effect, unless otherwise stated by mandatory law.
7.4 Force majeure

If an extraordinary situation should arise which is outside the control of the parties which makes performance of the duties under this Agreement impossible, and which under Norwegian law must be classified as force majeure, the other party shall be notified of this as soon as possible. The obligations of the affected party shall be suspended for as long as the extraordinary situation prevails. The corresponding obligations of the other party shall be suspended for the same period.

In such an extraordinary situation, the other party may only abandon the Agreement if the situation prevails or is expected to prevail for more than ninety (90) calendar days, and in such a case only with fifteen (15) calendar days’ notice.

8. Disputes

8.1 Governing law

The rights and obligations of the parties under this Agreement shall in their entirety be governed by Norwegian law.
8.2 Negotiations and mediation
Should a disagreement arise between the parties as to the interpretation or the legal effects of the Agreement, the parties shall first seek to reach agreement through negotiations and/or mediation.

8.3 Litigation or arbitration

If a dispute is not resolved through negotiations or mediation, each party may require such dispute to be resolved with final effect before the Norwegian courts of law.

The venue shall be the registered address of the Customer.

The parties may alternatively agree that the dispute shall be resolved with final effect through arbitration in Norway pursuant to the Act of 14 May 2004 No. 25 relating to Arbitration (the Arbitration Act).
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